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In the Matter of the Application of Kenyon Wind Docket No. IP6605/WS-06-1445

For a Large Wind Energy Conversion System Site
Permit for a 18.9 Megawait Wind Farm in
Goodhue County

PETITION FOR A CONTESTED CASE

Petitioners request a contested case in the above-captioned docket. Under Minn. R. 4401.0550),
Subp. 5, any person may request a contested case on the site permit, and if the person making the request
has raised a material issue of fact. the PUC shall order a contested case hearing. There are many potential
and probable environmental impacts associated with this project, and many issues of material fact to be
addressed in this contested case.

The material facts at issue where Applicant has not met its burden of proof include, but are not
limited to:
Demopgraphics

e Environmental impacts analysis must consider the “most sensitive receptors.” The area is more

densely populated than a typical wind site in Minnesota — turbines are closer to property lines and

the project does not offer sufficient setbacks from rusidcncw‘and property lines. The applicant

has moved turbines several times to allow for minimal setbacks and secure wind rights over land

of others, The applicant has not met its burden of proof to demonstrate that this is an appropriate

site given the universe of possible sites, and there are material facts at issue regarding siting.



There are material issnes of fact regarding noise levels and whether the noise 1s annoying and/or
has a health impact.

Noisc of the turbine has not been satisfactorily addressed and applicant has not met its burden of
proof by demonstrating that the noise will not have an impact on neighbors. Noise levels and
impact of noise is a material fact issue. The applicant plans to have setbacks of 800 feet from
occupied buildings. but the standard in the state noise rule is “at the location of the receiver’s
activity.” The siting map reflects the close proximity to homes and curtilage that comprises
“location of recciver’s activity.” Neighbors to this project are very close to the turbines, and the
modeling (App. P. 23) suggests noise will be at or above levels sct by the state. Applicant’s
modeling is questionable given the methodology.

Noise has health impacts — the impact of the noise of wind turbines on human health is a material
issue of fact. Exhibit A. Health Effects of Wind Turbine Noise, Pierpont, March 2, 2006; Wind
Turbine Syndrome, Exhibit B, Pierpont testimony before New York State Legislative Energy
Commuittee, March 7, 2006,

Whether or not the noise is annoying is a material fact issue. The EQB has established precedent
of mitigation of noise where levels are below the MPCA limits. but the noise is annoying. Under
the rules;

Allowable noise levels for the operation of o shooting range are the levels determined by
replacing the steady state noise L10 and L30 statg standards for each period of lime
within each noise area s classification with a single Leqth) standard for impulsive noise
that iy two dBA lower than that of the L10 level for stead siate noise. The noise fevel
shall be measured outside of the range property at the location of the receiver's activily
according to Minnesota Rules, parts T030.0010 to 7030.0080, as in ¢ffect on My 25,
2005. For purposes of this section, “Leqfh} means the energy level that is equivalent to a
steady state level that contains the same amount of sound energy as the time varying
sound level for a 60-minute time period.

Minn. R. 7030.0040.




In this application, no sound mitigation has been proposed, Consistent noise levels, though under
the state’s 55 dB(A) limit, have been found sufficiently “annoying™ to justify noise mitigation.
Order point 2, EQB’s Findings of Fact, Conclusions of Law and Order, Arrowhead Transmission
Project, MEQB Docket No. MP-HVTL-EA-1-99'; se also ALJ Findings of Fact 21-25, and the
Memorandum, Arrowhead Transmission Project, MEQB Docket No. MP-HVTL-EA-1-99. In the
Arrowhead Transmission case, the substation noise was found to be “annoying™ and below the
MPCA thresholds — the annoyance was sufficient to require mitigation where the nearest house
was within 2 000 feet.:

The evidence is that noise from this equipment will be both perceptible and
annoving, MP pointed oul that the existing noise was within the MPUA
standards for residential areas. MP asserted that the resulting noise from the
Arrowhead Project upgrade would fall within that limit and therefore no
mitigation of noise impacts is required. MP claimed that there would be no
perceptible increase in sound at the property line of the Arrowhead substation
caused by the new equipment. That assertion is contradicted by the report and is
not supported by facts in the record. The author of the study was unaware of the
distance between the Arrowhead substation and the location of either the
monitoring eqguipment or the adjacent homes. The nearest houses fo the
Arrowhead substation are well within 2000 feet. MF cannot relv upon a
calculation of a noise impact on a location beyond the actual person hearing the
sound to establish that there will be no substantial impact on that person.

MP also relies upon the MPCA standards as establishing the standard to be met
in obtaining the exemption in this proceeding without conducting

mitigation. The appropriate test for obtaining an exemption is not whether the
MPCA noise limit is met. Rather, the test is whether a substantial impact will be
caused by the new equipment, MP has failed to meet its burden to demonstrate
that there will be no substantial impact on nearby residents without the inclusion
of some noise mitigation af the Arrowhead substation. This noise mitigation can
be accomplished by purchasing transformers that emit less noise, Noise
mitigation may be accomplished by installing sound barriers that will reduce the
overall noise impact of the Arrowhead substation. The reduction methods will
reduce the noise created by the project to eliminate any substantial impact.

ALJ Findings of Fact 21-25, and the Memorandum, Arrowhead Transmission Project, MEQB
Docket No. MP-HVTL-EA-1-99 * Because of the admittedly annoying characteristics of the

substation noise, the utility was required to proceed with noise mitigation.

! Available online at http://www, cgb.state, mius/Powerplant/ Arrowhead MP-HVTL-EA-1-99 himl
* Available online at hitpeSwwow.oahstade. mn, us/cases/armpwhend/ arrowhead. ri. htm]




Noise impacts have resulted in buvouts of neighbors of wind turbines, a response to the extreme
nature of noise impacts. In 2001, Wisconsin Public Service bought out residents who raised
issucs of noise and strobing effects. Whether the noise is at a level requiring a buyout of
landowners 15 a material issue of fact.

Noise levels, proximity to neighbors and mitigation are material facts at issue. The applicant has
not met its burden of proof because it has not sufficiently addressed noise from turbines, and has
not demonstrated that the noise will bave no substantial impact on nearby neighbors, and has not

offered any nodse mitigation plan,

Visual Impacts

The impact of the shadows and reflections of the turbines, sometimes called “flicker,” is a
material issuc of fact. The shadows and strobe effect is particularly notable during sunrise and
sunsct, and at other times depending on siting conditions. Turbines can have shadow and strobe
impacts on nearby residents that range from a strobe that infiltrates their homes casting shadows
throughout, resulting in migraines and other headaches, nausea. and even seizures. Residents
living near turbines have tried to shut out the light with blinds and curtains, to no avail. Trees can
block it. and have been used as mitigation. Applicant does not address strobe and shadows in the
application, nor is mitigation addressed. Exhibit C, Testimony of Michael Chase before PUC,

February 15, 2007, These are material issues of factl.

Public Services and Infrastructure

Traffic and roads, including sufficient space For on-site mancuvering and unloading space, boom
set up and area congestion and hazards are material issues, A specific hazard is the weight and
length of turbine delivery trucks, which require wider and sturdier roads than the township roads
aften 23 feet or less. Applicant has not addressed the material issues of public and access road

construction, preservation, remediation of damage and compensation for damage.



Infrastructure decommissioning, both funding and literal, are material issue of facts that have not
been addressed adequately, Applicant has grossly understated decommission costs, and has
proposed a decommissioning fund that does not start until after 7 years. A decommissioning fund
should start immediately to assure that decommissioning costs are covered. The decommission
fund can be assured with a decommissioning fund agreement. Exhibit D, Decommissioning Fund
Agreement,

Public safety, protection and indemnification of the public from damages, and public emergency
response abilities and cost are material issues of fact. Local governments provide emergency
response, and are not prepared, trained nor equipped to deal with turbine fires or malfunctions.
Turbine breakdown and malfunction has occurred that puts close neighbors at risk, for example,

Suzlon 2.1 MW turbines installed near Lake Wilson came apart and threw and dropped large

pieces and parts;

Suzlon and Kenyon Wind, LLC, had agreed to produce Failure Modes and Effccts Analysis
(FMEA) and to date have not. In addition, there are field upgrades that should be made, 1.e., a
redundant braking system to prevent catastrophic failure from a runaway condition, as above.
Exhibit C, Testimony of Michael Chase before PUC, February 15, 2007, The safety and

soundness of the Suzlon turbines is a material issue of fact.



e  Applicant claims the project will provide local tax revenues from a production tax. but the
amount and recipient of the revenue is not disclosed. Whether the tax revenue generated
outweighs the cost of emergency response services and public road work necessary due to the
project is o material issue of fact.

e There arc material issues of fact reparding impact of project on area use of mirplancs and
helicopters. Farmers in the area contract with spraying companies that use airplanes and
helicopters for pesticide application — the impact of the turbines on this necessary agricultural
activity has not been addressed and applicant has not met its burden of proof that the project wall
not affect pesticide spraying, There is an unregistered airplane and ultralight landing strip near
the proposed project on County Rd, 12, just west of the intersection of 12 and State Hwy. 57, on
property owned by Jewel Ness, Applicant has not demonstrated that the project will not infringe
on use of the landing strip. In addition, National Guard airplanes regularly fly quite low directly
over the site, going from the metro arca, (o Rochester and back, for traiming, The impacts of the
project on local use of airplanes and helicopters is a material issue of fact,

#  Impacts of the project on radio, television and intemet connections is a matenal issue of fact. The
project area is one where cable is not required for reception, Wind turbines can produce
shadowing on a TV screen, and decreased reception. A communications tower owned by
Midwest Wireless is located on Highway 56 on the west side of the project area, and the wind
project is located in between the tower and customers of Midwest Wireless and members of
CFERS, and will likely attenuate the wireless signal. The impacts of the project on radio,
television and internet connections have not been addressed and these arc material issues of fact.

Geologic and Ground Water Resources — Surface Water and Flood Plain Resources

e The impact of the project on ditch casements and drain tle in the arca i1s 4 matenal 1ssue of fact,
ranging from, protection of ditch and drain tile network to prevent damage, and the Applicant’s

plan to indemmiy ditch easement holders and dram tile owners from damage to the system.



e The impact of the project on groundwater is a material issue of fact. The water table in the area is
very near the surface, Massive concrete foundations disturb waterflow and produce conerete
leachate. The Applicant has not demonstrated that installation and presence of the concrete
foundations will not harm the water in the area and have an impact on neighbors” wells.

Wildlife

s  Applicant claims “wildlife habitat in the Projects (sic) area is of low quality” and states that
“some impacts will occur,” that “the only impact of concern to wildlife would primarily be to
avian and bat populations,” and that “[g]iven that the species commonly found in the Projects
(sic) area are not of limited distribution or population, mortality associated with these collisions is
not likely to result in impacts on a population scale.” Avian impact is a material fact, and impacts
have not been established. Eagles® routinely fly over the project arca and nests have been sighted
and recorded less than four miles from the project boundaries. Applicant has not acknowledged
the presence of protected wildlife in the area nor demonstrated that the project will not have an
impact on eagles and other wildlife, birds in particular. This hawk’s nest is at 7060 — 480" Street,

within the project boundary.

Eagles range widely, and are frequently seen overhead in the area proposed for the turbines, and

an eagle nest has been found less than four miles from the site;



Impacts of wind turbines on protected wildlife and other wildlife, particularly birds, is a material
issue of fact and impacts have been admitted, but prevention and mitigation has not been
addressed by Applicant.

Applicant has not addressed the matetial fact of impact of project on property values. Property
values adjacent to wind turbines decrease, and in at least one case with WPS in Wisconsin, have
resulted in utility buyouts of adjacent landowners. Other projects have utilized instruments such
as “Property Value Assurance Plan™ to protect nearby residents from financial impacts of the

project on their property values, Exhibit E, Property Value Assurance Plan.

Vi round Curren

The application does not address stray voltage and ground currents, either expected levels or in
planned mitigation, and these arc material issues of fact. Stray voltage is an issue in the area,
resulting in a $450,000.00 verdict for Keith Cook, a dairy farmer in the southeast corner of
Section 1 of Kenyon Township, within the project boundary. See Exhibit G, Cook v. Goodhue
County Co-op Elec, Ass'n, 1993 WL 165663 (unpublished) (Minn, Ct. App. 1993), Whether the

project will increase stray voltage and/or pround currents is a material issue of fact.

STATUS AS C-BED PROJECT

Under the terms of the “C-BED” statute, Minn, Stat. 216B,1691, a project receives certain
benefits, economic and procedural, if it meets certain criteria. There are material issues of fact as

to whether the project, as proposed by Applicant, meets the C-BED ownership criteria.



IL.

(f) "Community-based energy project” or "C-BED project” means a new
wind energy project that:

(1) has no single qualifying owner owning more than 15 percent of a C-BED
project that consists of more than two turbines; or

(2) for C-BED projects of one or two turbines, is owned entirely by one or

more qualifying owners, with at least 51 percent of the total financial benefits

over the life of the project flowing to qualifying owners,
Minn, Stat, §216B.1612, Subd. 2(f). Kenyon Wind, LLC, is the applicant for the 18.9 MW
project, with “partner” Edison Mission Energy (EME). The applicant further claims that the
project “will consist of 9 separate limited liability companies each owning one 2,1 MW wind
turbine.” Application, p. . However, ownership is not detailed further, and the principals of the
claimed LLCs must be disclosed to determine the material fact at issue whether this is a project
that “has no single qualifying owner owning more than 15 percent of a C-BED project that
consists of more than two turbines...” Id., Subd. 2(f)(1). Further, it is a material fact at issue
whether it is “owned entirely by one or more qualifying owners, with at least 51 percent of the
total financial benefits over the life of the project flowing to qualifving owners.” Id., Subd,
2(f)(2). Wind projects in Minnesota have a long history of using LLC organizational structure to
obscure the owners and investors of projects to qualify for benefits such as the state wind
incentive payment, and this appears to be another such attempt.

CONCLUSION

There are many issues of material fact that require a contested casc hearing, CFERS, LLC,

requests that the Public Utilities Commission refer this docket to the Office of Administrative Hearings

for a contested case as contemplated by Minn, R, 4401.0550, Subp. 5.
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Wind Turbine Syndrome

Testimony before the New York State Legislature Energy Committee

March 7, 2006

Nina Pierpont, MD, PhD

MDD, The Johns Hopkins Uiniversity School of Medicine, 1991
PhDD. Population Biology. Princeton University, 1985
BA. Biology. Yale University, 1977
Fellow of the American Academy of Pediatrics
WwW w.ninapicrpont.com

Iam here to talk to you today as a physician-scientist about a clinical phenomenon called Wind Turbine
Syndrome, This is relevant to today s hearing because it critically affects implementation of the RPS
{Renewable Portfolio Standard) in terms of the siting of industrial wind turbines. Current siting practices
{which are solely industry-driven) disregard public health. The supervision of the legislature—of this
committee-—is needed to create siting standards to protect the citizenry, all the citizenry, including
citizens who are rural, old, ill, impaired, and very young,

Federal agencies are trying to put the brakes on willy-nilly wind turbine construction, citing, for instance,
wildlife issues. The GAO (Government Accountability Office) last fall told US Fish and Wildlife to get
involved. The National Academy of Sciences in April 2005 initiated a 20-month study on environmental
impacts whose final report is due in December this year. There also needs to be a focus on human health,
and the state needs to step up 1o the plate in terms of regulation.

I live in Franklin County, the poorest in NY State. 'T'wo years ago, afler passage of the RPS, wind cnergy
companies showed up there in force, as they have in all the poor. rural parts of the state. They showed up
with no controls whatsocver, unregulated by cither the legislature or NYSERDA (New York Staie Energy
Rescarch & Development Authorily).  Our town boards, made up of farmers, teachers, corrections
oflicers, ete., were told, “You guys handle this.” by our state representatives, | got involved as a
responsible citizen and physician. Owver the last 1% years | have done a lot of reading, research, and
mterviews. | have spoken at town board meetings and before the St. Lawrence County Legislature, and
published alone or with my husband (a retired university professor) numerous editorials and letters Lo the
“editor in local newspapers. My focus has been health issues and to some degree wildlife, in which T also
have credentials in my PhiD.

et a lot of slander and abuse from the wind salesmen.  Their Favorites are suying that my abundanily
referenced and footnoted articles. like the one before you (nole: g separate handout), have “no evidence,”
or that | think wind turbines cause mad cow disease. The latter smear came from a town mecting in
Elenburg, NY. in October 2004, when | presented information culled from the medical literature on
pussible effects of low frequency noise. This included a paper out of the LIK linking low frequency sound
to prion diseases by a complex and highly speculative mechanism. | was very clear how speculative it
was. but apparently the concept of something being speculative was over their heads. including over the
heads of wind salesmen in the room,

Exhibit A, Health Effects of Wind Turbine Noise, Pierpoint, March 2, 2006



Dr. Pierpont on Wind Turbine Syndrome  March 7, 2006 Page 2

I am not for or against the RPS. I'm an inteligent person and | support renewable energy. | am not here
to shoot down wind energy. which probably has its place, though that place is not near peaple’s homes or
near schools, hospitals, or other locations where people have to sleep or learn.

F'would like to stress that these are not “farms.” One doesn’t “farm™ wind any more than one “farms™
waler in a hydroelectric dam or “farms” neutrons in an atomic plant.  These are large, industrial
nstallations. They make large-scale, industrial nojse. “Jey engines” is the most common description |
hear in surveying people—a jet engine that doesn’t £0 away and which you can’t get used to,

A syndrome in medicine is a constellation of symptoms and findings which is consistent from person 1o
person. Defining a syndrome is the first step in investigating any new disease. The symptom cluster has
to make sense in terms of pathophysiology—there has to be a plausible mechanism in terms of how the
body and brain work. Defining a syndrome, and making that knowledge available to the medical
community, lets other doctors go from scratching their heads over weird presentations of illness which are
coming through their offices, to being able 1o validate and name what js going on and start to do
something about it. It also opens the door to epidemiologic studies 1o define prevalence and risk factors,

which will guide prevention and trealment.

Describing and documenting symptoms is the province of physicians. So is rescarch on the causes of
diseases. Deciding whether people have significant symploms is not within the expertise of engineers or
specialists in acoustics, even when the symptoms appear to be caused by noise. We physicians appreciate
the noise data which engineers provide, but this data has nothing to do with whether people have
symptoms or not.  One British acoustics expert, Dr. Geoft Leventhall, is especially outrageous in this
regard, insisting that people “can’t” have Symptoms because turbines “don't.” he savs, produce low
frequency noise, His fallback, for which he is wel) paid by the industry, is that people make up their
complaints. But he's not trained to distinguish whether people are making up their complaints, or to
know about the range of physical. psychiatric. and neurological symptoms people might have. A related
point: the hallmark of a good doctor is one who takes symptoms scriously and pursues them until they
are understood {and ameliorated).  This includes symptoms related to the brain, our mos complex
organ—symptoms which may be neurologic, psychiatric, or physical,

Phree doctors that | know of are studying the Wind Turbine Syndrome: myself, one in England, and one
i Australia, We note the same sets of symptoms.  The s¥ymptoms start when local turbines go into
operation and resolve when the turbimes are of or when the person is oul of the area. The symploms

include:

) Sleep problems: noise or physical sensations of pulsation or pressure make jt hard to go 1o

sleep and cause frequent awaken ing.
2} Headaches which are increased in frequency or severity.
3} Dizziness, unsteadiness, and nausea.
4y Exhaustion, anxiety, anger, irritability . and depression,
31 Problems with concentration and learming,
B) Finnitus (ringing in the cars),

Not everyone near turbines has these symptoms,  his does not mean people are making them up; ot
means there are differences among people in susceptibility. These differences are known as risk farctors,
Defining risk factors and the proportion of people who gel symptoms is the role of epidemiologic studies.
I'hese studies are under way.

Chronic sleep disturbance is the Most common symptom. Exhaustion, mood problems, and problems
with concentration and learning are natural outcomes of poor sleep.




Dr. Pierpont on Wind Turbine Syndrome March 7, 2006 Page 3

Sensitivity to low frequency vibration is a risk factor. Contrary to assertions of the wind industry . some
people feel disturbing amounts of vibration or pulsation from wind turbines, and can count in their bodies.
especially their chests, the beats of the blades passing the towers, even when they can’t hear or see them.
Sensitivity to low frequency vibration in the body or cars is hi ghly variable in people, and hence poorly
understood and the subject of much debate,

Anaother risk factor is a preexisting migraine disorder. Migraine is not just a bad headache: it's a complex
neurologic phenomenon which affects the visual, hearing, and balance systems, and can even affect motor
control and consciousness itself. Many people with migraine disorder have increased sensitivity o noisce
and to motion—they get carsick as youngsters, and seasick, and very sick on camnival rides. Migraine-
associated vertigo (which is the spinning lype of dizziness, often with nausea) is a described medical
entity. Migraine occurs in 12% of Americans. It is a common, familial, inherited condition.

l'o keep our balance and feel steady in space, we use three types of input: from our eves (secing where
we are in space), from stretch receptors in joints and muscles, and from balance organs in the inner ear,
At least two of these systems have (o be working, and agreeing, to maintain balance, If the systems don't
agree, as in scasickness or vertigo, one feels both ill and unsteady. Wind turbines impinge on this system
in two ways: by the visual disturbance of the moving blades and shadows, and by noise or vibration
impacting the inner ear.

Other candidate risk factors for susceptibility to Wind Turbine Syndrome are age-related changes in the
inner ear.  Five percent (5%) of otherwise healthy people from age 57 lo 91 experience dizziness, and
24% expericnce tinnitus or ringing.  Damage to the cars or hearing from other causes, such as noise
exposure, 15 also a potential risk factor,

Inner car organs are closely linked, by proven neurological connections, to the brain systems which
control mood, anxiety, and one’s sense ol well-being, Disturbing the inner ear disturbs mood, not
because a person is a whiner or doesn’t like turbines, but because of neurology.

Data from a number of studies and individual cases document that in rolling terrain, disturbing symptoms
of the Wind Turbine Syndrome occur up to 1.2 miles from the closest turbine. [n long Appalachian
valleys. with turbines on ridge-tops, disturbing symptoms occur up to 1.5 miles away, In New Zealand,
which is more mountainous, disturbing symptoms oceur up to 1.9 miles away,

In New York State, with its mixed terrain, 1 recommend a setback of 1.5 miles (8000 () between all
industrial wind turbines and people’s homes or schools, hospitals, or similar institutions. This sethack
should be imposed immediately Tor turbines not vet built,

The legislature might want to set up a panel of clinicians 1o review the data and medical information |
refer to here: but until this happens, and as research continues, a moratorium on all wind turbine
vanstruction within 1.5 miles of homes would be appropriate.

To recapitulate, there i3 in fact 3 consistent cluster of symptoms, the Wind Turbine Syndrome,
whtich occurs in a significant number of people in the vicinity of industrial wind turbines. There
are specific risks factors for this syndrome, and people with these risk factors include a substantial
portion of the population. A setback of 1.5 miles from homes, schools, hospitals, and similar
institutions will probably be adequate, in most NY State terrain, to protect people from the adverse
health effects of industrial wind turbines,



Nina Pierpont, MD PhD
Fellow of the American Academy of Pediatrics
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Health Effects of Wind Turbine Noise
Nina Pierpont, MD, PhD

(www. ninapicrpont. com)

March 2. 2006

Indusirial wind turbines produce signilicant amounts of audible and low-frequency noise, D, Opue A Suysal,
Professor and Chairman of the Dept. of Physics and Engineering at Frostburg State University in Maryland,
measured sound levels over halt a mile away from the Meyersdale, PA 20-turbine wind farm, Typical audible
{A-weighted) dB} (decibel ) levels were in the 50-60 range, and audible plus low-frequency (C-weighted) dB were
in the 65-70 range.' 63-70 dB is the loudness of a washing machine. vacuum cleaner, or hair dryer.” A
differenee of 100dB between A and C weightling represents a significant amount of Tow-frequency sound by
Warld Health Organiztion standards.”

The noise produced by wind turbines has a thumping, pulsing character, especially at night, when it is more
audible, The noise is louder at night becanse of the contrast between the still, cool air at ground level and the
steady stream of wind at the level of the turbine hubs.® This nighttime noise travels a long distance. 1t has been
documented (o be disturbing wo residents 1.2 miles away from wind turbines in regular rolling tereain,® and 1,5
miles away in Appalachiun valleys.”

At night, the WHO recommends. the level of continuous noise at the outside a dwelling should be 45 dB or less,
and inside, 30 dB or less. These thresholds should be even lower il there is a significant low-frequency
component o the sound, they add - us there is Tor wind turbines. Higher levels of noise disturb sleep and
prisduce o host of effects on health, well-being, and productivity.’

The decibel is logarithmic, Inercusing the dB level by 10 multiplics the sound pressure level by 10, Increasing
the dB level by 20 multiplies the sound pressure level by 100 {and 30 dB multiplies by 1000, ete.). Thus the 65
JdB measured day and night hall'a mile from the Meyersdale wind (arm has a measured intensity 100 times
grealer than the loudest continueus ouldeor nighttime noise (45 dB) recommended by the WHO.

Typical ordinances proposed or passed lor NY State communities considering industrial wind trbines allow A-
weighled noise levels of 50 dB and construction of turbines only 1000 1, from dwellings. These ordinances
meel neither WHO nor NY'S DEC standards, especially compared to the very low ambicnt noise levels (with di3
levels typically in the 2005) in rural Wy ®

The health effects of excessive communily noise are carefully documented in the WHO report with reference to
seientific and medical literature, Effects relevant w wind turbines, in terms of (B levels and noise type. are
paraphrased and summarized from this report:

#  lor people to understand each other easily when lalking, environmemal noise levels should be 35 dB or
less. For vulnerable groups (hearing impaired, elderly. children in the process of reading and language
acquisition, and lorcign language speakers) even lower background levels are needed. When noise
inlerferes with speech comprehension, problems with concentration, Falipue, uncertainty and luck ol

' Soysal, DA 2005, Acoustic Moise Generated by Wind Turbines, Presented to the Lycoming County, 'A Zoning Board
PET4A5. osoysal g@ivosthurg edu
©www b orgfmoisceidecibel it
' World Health Crganivation, 1999, Guidelines for Clammunity Nodve. Ed. by Berglund B o al. Avaidable al

s whi intfdoestore/pelinoise/gaidelines? himl
* van den Berg, FGP, 2005 “The beat is getting stronger: The effect of atmospheric stabllity on low frequency modulated
somnd of wind wrbines.” Jdomenad of Low Frequency Noise, Vilration, and Active Cortrol, 2400 111224
*van den Berp, FOGP, 2003 “Effects of the wind profile at night on wind turbine sound.” Jowesal of Sownd and Fibeation
277055970,
® Linda Cowper, Citizens for Responsible Windpower, “Activist Sharcs Wind Power Concerns,” The Pendieton Times, March
32005, p, A
TWHO, 19494, Cruiele Mgy foe Comnaiin Nojse,
TNYS DEC, 2000 Assessing and Mitigeting Nodve fmpacts,
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sell-contidence, irrftation, misunderstundings, decreased work capacity, problems in human relations,
and a oumber of stress reactions arfse.”

®  Wind turbine noise, as described above and experienced by many turbine neighbors, is casily within the
decibel levels (o disturb sleep. Effects of noise-induced sleep disturbance include fatigue, depressed
mood or well-being, decreased performance, and increased use ol sedatives or slecping pills. Measured
physiologic effeets of noise during sleep are increased blood pressure and heart rate, changes in
breathing pattern, and cardiac arrhythmias."" Certain types of nighttime noise are eapecially
bothersome, the authors note, including those which combine noise with vibration, those wilh low-
frequency components, and sources in environments with low background noise.'" All three of these
special considerations apply to indusirial wingd lurbines in rural NY State. Children, the clderly, and
people with preexisting illnesses, especially depression, are especially vulnerable to sleep disturbance.

¢ Moise has an adverse effeet on performance over and above its effects an speech comprehension, The
most strongly affected cognitive arcas are reading. attention, problem solving, and memory. Children
in school are adversely affected by noise, and il is the uneontrol lability of noise, rather than its intensity,
which is most critical. The effort 1o tune out the noise comes at the price of increased levels of siress
hormones and elevation of resting blood pressure. The adverse effeets are larger in children with Jower
school achievement.

*  Whal is commonly referred 1o as noise “annoyance” is in facl a range of negative emotions,
documented in people exposed to community noise, including anger, disappuointment. dissatisfaction.
withdrawal, helplessness, depression, anxiety, distraction, agitation, and exhaustion, " Numerous
reports from neighbors of new industrial wind turbine installations documen these symptoms, The
percentage of highly annoyed Pmplu in a population starts to increase at 47 dB, and the percentage of
moderately annoyed at 37 di'?

Love-frequency sound is also sensed as pressure in the cars. It modulates the loudness ol regular audible
frequencics, and is sensed as a feeling or vibration in the chest und throal."” Neighbors of industrial wind
turbines describe the distressing sensation of having to breathe in syne with the thythmic thumps of the lurhine
blades, especially ai night when trying to slecp.

The participants in noise studies are selected from the general population and are ustally adults, Vulnerable
groups of people are underrepresented, Vulnerahle groups include people with decreased personal abilities (old,
ill, or depressed people), people with particular discases or medical problems, people (children) dealing with
complex cognitive tasks such as reading acquisition, people who are blind or hearing impaired, letuses, babics
and young children, and the clderly. These people may be less able to cope with the impacts of noise exposure
and at greater risk for harmiful effects than is documented in studies. Attention needs to be paid 1o them when
developing regulations and sethack requirements for industrial wind turbines and other suurces of annoying and
debilitating noise.

Wind turhines also create moving visual disturbances, capecially early and late in the day when the lomg shadows
maoving blades sweep rhythmically over the fandscape. That portion of the population which is susceptible to
verlipn, unsteadiness, or motion sickness {including many children and a large proportion of the elcherly ) will be
vulnerable to unsteadiness and nausen when subjected to this visual disturbance. People with seizure disorders
are susceplible to triggering of scizures by the strobe effect of seeing the sun through the moving blades.

F'o protect the public health, it is eritical that industrial wind turbines not be placed within a minimum of 1.5
miles of human dwellings (homes, hospitals, residential schools, nursing homes, prisons. ete.) or schools. [n
mountainous tereain the setback should be greater, especially in topography wilh long parallel ridges and valleys
as in the Appalachians.

Q_‘-"r"! W3, 199, LRuddelines for Commimin: Noje, pp. 42-44
" hid, p. 44,

" bid. p. 46

" hid. pp. 49250

2 |hid. p. 50

" bid. p. 51

¥ Moller, H and C8 Pedersen, 204 Heuring al low and infrasonic frequencies. Nodve & Fealth G {23)37-57

Pierpont 3/2/06 page 2



Objection to Kenyon Wind LLC Proposal
15 February 2007 Presentation to MN PUC

Thank you to The Commission for the oppertunity to present our concerns today
regarding Kenyon Wind LLC’s proposal. Twant to clearly state that I and rural
residents in and around the project boundary object to Applicant’s proposal as it
exists today. The documentation I submitted earlier, details multiple concerns about
this proposed project which remain valid, but today | want to focus attention to the
critical issues of Safety and Health.

Safety

Public safety is being compromised with this proposal.

Two of the first three Suzlon 588 wind turbines installed in North America (Lake
Wilson, MN) experienced catastrophic failure due to a software problem in its
control system. Mr. Myron Weelborg, owner, sent me photos of the damage caused
when these units went into a “runaway” condition in Iate 2006. I am submitting
these photos to you today for your consideration. The twenty-five ton rotor, with a
tip speed of ~200 mph, fragmented--causing structural damage to the tower and
wind turbine 5o severe that both units must be taken down and replaced. Mr.
Weelborg was informed that other installations of this turbine around the 11.S. have
since been taken off-line. Based on my professional experience as a degreed
Mechanical Engineer and Quality Manager, the root-cause of a catastrophic failure
like this is typically due to a lack of a robust design review process and/or
insufficient qualification or analysis. Potential critical failure modes like this must
be identified during the design phase, to eliminate them or mitigate their effects.
This is typically done with analytical tools like FMEA’s (Failure Modes & Effects
Amnalysis).

A different size of Suzlon wind turbine was involved in an electrical fire in
Chandler, MN in 2005 that resulted in one of three installers falling to his death
from a height of 210 feet. Fires like this would be difficult to address with existing
firefighting equipment due to the immense height of these towers--and nnder
foreseeable conditions could threaten acres of crops and nearby residences.

Damage from projectiles is a threat to residents and passing motorists. Ice storms
in this part of MN can be expecied from late-fall to early spring. Rime icing would
build up on the rotor blades causing imbalance. In addition, ice shedding could
occur— with various factors affecting distance, trajectory and mass. A 1998 Finnish
study showed that a 250m (820 ft) setback for a 350 KW turbine was sufficient to
provide safety from moderate icing, defined as from 1-5 events per year. A taller
tower and larger diameter rotor would likely increase this distance to > 1000 feet.

Exhibit ¢ Testimony of M;
’ ¥ of Michael Chase before e
Page 1 of 3 se before PUC, February 13, 2007



Turbine parts have been ejected up to 1500 feet from towers, a significant risk noted
in Wind Energy Theory, Design & Application—according to a 2002 University of
Massachusetts textbook.

Applicant’s proposal does not address these potential projectiles or other hazardous
conditions that might reasonably be expected to oceur during the life of the project.
This omission raises a concern as to the scope of planning for the project, or if these
risks were recognized and not included in the propesal one might logically conclude
that said proposal was incomplete per MN statute.

Health

Health of rural residents will be adversely affected by Applicant’s siting proposal.
The threats can be categorized as visual disturbances and acoustic noise.

Visual disturbances include shadowing and flicker found in the early morning or
late afternoon, resulting from blade rotation interacting with low sun elevation. It is
particularly pronounced in the case of a very tall moving structure like the proposed
industrial wind turbine with a rotor that sweeps a 289 foot diameter and reaches
408 feet above the foundation to the peak of the blade.

Acoustic noise is one of the most objectionable aspects of wind turbines. Data taken
from Applicant’s propeosal shows incomplete noise data above 7.7 m/sec wind
velocity, but with typical extrapolation of data, noise levels >57 dbA would be
logically expected--as measured at 407 feet from the turbine at a height of ~33 fi
above the ground, based on the daia contained in Figure 7.2 of their proposal.

Based on analysis, therefore, a single wind turbine should be kept at least 1,25 miles
setback from a residence to avoid detection by an individual accustomed to the
existing rural environment. This is based on a background ambient reading of 33
dbA taken by an acoustic expert on February 10, 2007 at my residence with a wind
velocity of 5-10 mph. While MN PCA requires <50 dbA from 10 p.m. to 7 a.m., 60
dbA at other times, the persistent low frequency nature of the noise will be annoying
at levels even below state limits. The World Health Organization recommends a
further 5 dbA reduction to 45 dbA as the nighttime noise limit, for that reason..

Dr. Nina Pierpont, MD, PhD has published several reports regarding a phenomenon
called, “Wind Turbine Syndrome (WTS)”. The symptoms start when local turbines
go into operation and resolve when the turbines are not rotating or when the
individual is out of the affected area. WTS symptoms include chronic sleep
disturbance, headaches, dizziness, nausea, exhaustion, irritability, inability to
concentrate or learn, tinnitus (ringing of the ears), anxiety, anger, and depression.
Not everyone is affected in the same manner, and studies are underway to try to
understand what proportion of the population is affected. Dr.Pierpont testified
before the New York State Legislature Energy Committee on March 7, 2006 and
noted these risk factors: Sensitivity to low frequency vibration, age-related inner
ear, and pre-existing migraine disorder. The latter is a complex neurological
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condition affecting visual, hearing, motor control, and balance systems. Many
people with migraine disorder have increased sensitivity to noise and motion—get
carsick, seasick, and can’t go on carnival rides. My wife, Lisa, was diagnosed with
this condition at the Mayo clinic over three years ago—noting the predisposition
with her family history. Migraine occurs in 12% of Americans, according to
Dr.Pierpont, and she affirms “It is a common, familial, inherited condition”.

Conclusion & Recommendations

Applicant’s proposal to site the nine 2.1 MW Suzlon turbines near rural residences
is ill-advised, inappropriate, and inconsiderate of the Health and Safety of Kenyon’s
rural citizens. Reflecting upon these risks and other concerns related in my earlier
submittal, the suitability of Applicant’s proposal is further diminished by the Level
3 rating of this proposed wind site.

Some rural residents expressed support for the petition to deny the draft sit e permit
but refused to sign, admitting they were intimidated by landowners who had

already decided to host towers on their property. Of the families situated around
the project boundary, about 70% agreed to sign a petition as a measure of “no-
confidence” from residents or landowners near the project boundary. I herchy
submit that petition signed by 46 rural citizens, constituting 46 adults and 23
children. This petition reads,

“We, the rural residents or landowners, who are located approximately inside or
within a mile of the proposed project perimeter are opposed to this project layout
for the reasons described in the attached summary.”

Based on their petition, and the technical objections cited, I respectfully ask The
Commission to reject the request for draft site application, as submitted. While
none of us are against wind energy, per se, we believe this proposal is inappropriate
as submitted. One might benchmark Mr.Garwin McNeilus’ wind farm in rural
Dodge Center, MN to see a world-class, people-sensitive, safe operation.

If Applicant’s proposal is allowed to proceed, we ask The Commission to mandate:

1} Tower setbacks from residences to 1.25 miles,
2) Applicant to submit evidence of FMEA or other suitable design reviews
to assure safe operation of the Suzlon S88 wind turbine under all conditions,
3) Applicant be required to resubmit propoesal with all details as per MN statute and
4) Applicant to publish document with disclosure of all site conditions and risks

In closing, the rural Kenyon residents and [ thank you for your consideration of
these important factors and recommendations, which explain our objection to
Applicant’s proposal.

Sincerely,
Michael W. Chase
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CORY

Thiz DECOMMISSIONING SECURITY AGREEMENT {(this “Agresment™)
Zated as of March 1, 2005, iz made by and hetwesn Bl River Windfrm 11O, a Kansas linited
Lighility coompony (“Flic River™) and Butler County, Kamaes (the “County'). Elk River and the
Connty may be referrad o herein as a “Party”, and collectively as the “Parties™,

RECITALS

WHEREAS, on Janiary 28, 2003, the Boord of Counly Commissioners of the
Courty {fie “Bomd™ approved Hesolution 03-79, pursnant 1o which the Board mrthorized the
izsmancs of conditional wse pemils (eollectively, the “CUP™) previomsly muthorized pursaent to
Cmmnty resolutions mumbered 03-13, 03-14, 03-15 and 03-16, 25 amended by resolution nomber
03-47;

DECOMMISSIONING SECURITY AGREEMENT

WHEREBAS, fhe CUP anthorizes the constrocton of 4 wind turbine gensration
facility on certain specified landa located in the County {the “Site™), subject to the tems and
eonditions of the CUP;

WHEREAS, Elk River has emtered foto long-term wind energy leases (the
“Lepmies'™) with the owners of the real property mncluded within the Site,

WHEREAS, Bl River intends to develop snd copstroct 8 150 MW wind norbine
peneration facility (the “Project™) on the Site;

WHEREAS one of the conditions set forth in the CUT is that the Board approwve
el neeept from Bl River security for the deconstruction of the Project afier the end of its useful
lifie {the “Hecurity Condition™); and

WHEREAS, 10 satisfy the Semumity Condition and fo ensure the avadlability of at
least $3,000,000 of decommizsioning secursty at twenty (207} vears following the commencament
of constraction of the Project, the Parties desire to enter mto this A greement.,

WOW, THEREFORE, in consideration of the mutoal promises, representations,
wurranties and covenants contained in this Agreement, the adequacy md sufficiency of which
are hereby nolmowled ged, the Pasties agree as follows:

ARTICLE 1.
BECOMMISSIONING

11 Obligaton of Blk River to Becommission the Preject.  Elk River shall
dmmmmm the Project in sccordance with all applicable Jaws and regulations (the
ing™, Desommizsioning with respect to the portion. of the Project relating to

esach Lesse ghall include, among ofher activities, removal of the torbines, remowval of the
foundations therefor o a depth of four feet below prade and removal of interconnection
trangroizsion peles and lioey; and shall commence within eight (8} months following the earliest
to coour of () the teemination of such Lease, (b) the expiration of the Leage term aod () after
the commencement of operations of one or more wind turbines on the leased property, Bk

DL01393360.14
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River's filure to operate any wind penerstion. facilities on the leased property for a continnons
petiod of at least twelve moaths for reasons other than Force Majere, “Fores Meiere” means
an event beyond the control of the party afected and which, by exercise of due diligence and
foresight, could not reasonably have been avolded.

12 Ohlipation to Post Security Upoen the Commencement of Consfoction.  Prior to
the Commencement of Construction, Bk River shall (a) deliver o the County a Qualified Lefter
of Credit in an ameunt egual to not less than §2,867,500 and (i) deliver t a Qualified Escrow
Agent cesh in an mu:nxﬁqlmltc- $132,500 {the “Teitial Bacrow Peyment™). As used in this
Agrecment:

120 ‘“Commencernent of Comsteuetion” meses the pouwring of the first
foumdotion Tor & wind tarbine on the Site.

1.2.2  “Cualified Tetter of Credif” means 2 leter of credit (&) with & ferm of at
lenst one year fasued by e creditworthy, nationally recognized financiel institution reasonably
acceptable to the Comty, (B} under which the County is autherized to make one or mere
drawrings upon cesfification to the issuing finencial institution of the occerrence of an Bvent of
Defanlt under this Apreement, {c) with respect to wlich the isseing finuncial institution has
advised the County that it will deliver 2 Non-Renewal Notios at least thirty (30) deys prior to
expiration in the event thet the lettes of credit will not be rencwed for any reason and {d) which
leser of credit and associated documentation shall be sebstmtially in the form included ay
Exhibit A

123 “Umalified Fsorow  Agenl”™ mesns an ceorow  agenl mutually and
repsonably acceptable wo the Parties witch has entered into an eacrow agreement with Ellc River
pursuant tn which Eli River has snthorized end directed the Escrow Agent to deliver escrowed
fianeds to the County upon cerfification to the issuing fnancial institntion of the occwrrenes of an
Event of Dediult nnder this Agreement.

124 “Fvent of Defmlt™ shall mean ejther () an iasuing financial insitstion’s
delivery of & Non-Renewal Notice to the County with respect tp a Qualified Letter of Credit
maintained hereondes, (b) ey default in Blk River’s oblipations under this Agreement to deliver
& required Hscrow Payment (as definad helow), which remains uncured for & period of thirty (30)
days after notice from the County thersof or (¢} Elk River's fallure to perform its
Decormmizssioning obligations under this Agresement.

12,5 “MNop-Repewal Motice™ means 2 notice fow the finencisl institution
saming » Cmalified Letter of Credit steting thet the Croalified Letter of Credit will not
automatically be renewed at tho end of its stated term.

1.2.6 “Initial Pogting Dle means the dats upon which Elk Biver has delivered
the Qualified Letter of Credit snd Fitial Bserow Payment prarsuant to this Section 1.2
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{ay  On or before each of the first fifteen (15) wnniversardes of the Toitial
Posting Diats, Elk River shall deliver to the Qualified Hscrow Apgent, to be held in escrow, a
payment of $132,500 (each, a “Subsequent Tacrow Pavment™).

(b} Om or hefore the twentieth (20%) anniversary of the Initial Posting Date,
Elle Fiver ghall, if the amount of Escrowed Fonds (as defined below) es of the close of busingss
on the Gith preceding business day wag less than $3,000,000, deliver to the Qualified Escrow
Agent, to be held in egorow, A payment in an amount equal to the emomt of such shortiall (the
Twventy-Year [roe-Up Bscrow Payment').

{&)  On orbefore the thindeth (30% anwiversary of the Initial Posting Date, if
i) Elk River hus oot deliversd prior to such date, pursuant to Section 1.4, documentation
tepsonnbly acceptabls to the County evidencing Flle River's fulfillment of e Decormmissioning
obligations and (ii) the amount of Escrowed Funds (as defined below) as of the close of business
on the fifth preceding business dey was less than 54,000,000, Elk River shall deliver to the
Quatfed Eserow Agent, to be held in escrow, & payment in an amount equal to the amomnt of
such shortfall (the "Thirfv-¥ear Troe-TUp Escrow Payment™ and, together with the Initial Escrow
Payment, the Subsequent Bacrow Pryments and the Twenty-Year Heorow Payment, the “Eserow
Payrnenis").

(d) AT Bscrow Payments, together with any interest or investment income
with respect therete (collectively, “Esomowed Funds™, shell be invested in short-ferm TS,
government ohligetions or other imvestments reasonshly acceptzble to the Parties and the
Cuetifisd Bzerowr Agent, and shall be subject to ind aveilable to the County upon the terms et
forth in Section 123,

1.3.2  Qualified Tetter of Credit.

{a) Elk River shall continnously repew, sxtenid or replace the Caalified Letter
of Credit ps provided in Section 1.3.2(b) through the tweatieth (20%) anrdversary of the Initial
Fosting Date, The smount of the Qualified Letfer of Credit as of each anniversary of the Tnitin
Posting Date shall be not less thaw (i) $3,000,000 misos (i) fhe emount of Escrowed Funds as of
such date (after giving effect to any Subsequent Bscrow Payvments made on or poor to such
daté). Following the twentieth (20%) anniversary of the Tnitial Posting Date, Elk River shall be
enfitled o cause the Qualifed Letter of Credit to be terminsted end shell have no furthoer
oblgation to maintan o Cuelifed Letter of Credit hersunder.

B} Motwithstanding any other provision of thiz Section 1,3.2 o the contrary,
Fllc River shall be eatitled, at eny time during the term of this Agresment, to deiiver an Escrow
Payment to the Cualified Escrow Apent in the amowmnt equal to the smount of the Qualiﬁad
Letter of Credit then reguited to be musntaiced wnder Section 1.3.2{z). Upon delivery of such
pavment, Bl Biver shall be entifled to conse the Calified Letter of Credit o be termdnaled and
ahiall have no forther obligation fo maintain a Qualified Letter of Credit hereunder.
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(€) Prompily following the carlier to occur of (i) the twrentieth (20%)
ammiversary of the Initial Posting Date ard (i) Bk Rivers delivery of an Esmow Payment in
accordance with Section 1.3.2(h), the County shall reram the Cualified Lettes af Credit to or at
the direction of Eliz River,

1.4  Relesse of Escrowed Funds. FPromptly following Elk River's delivery of
documentation reasonsbly acceptable to tie County evidencing Elk River's fulfillment of its
Decommisioning cblgations, the County thall direct the Qualified Bscrow Agent to imrnediately
celense and defiver to Elk River all Escrowed Funds. Upon Elk River's rectipt of such foncls,
this Agroement shall terminate and be of na further effect

1.5 Coptimuine Obligetion: Forfeitore of CUP.  Elx River acknowledgss that its
sbligations under this Agreement are continudng in netere, The occurrence of an Bvent of
Defenlt under this Agreement shall resnlt in forfeiture and termination of the CUP.

16 Indicative Fxample of Decommissioning Security. Atiechment A contains an
example, for illusirative purposes culy, of the monnts of Qualified Letters af Credit and
Escrowed Funds that wonld be delivered and meintaied in accordancs with this Asticle | nder
certein assumed facts set focth therein.

ARTICLE 2.
NOTICES

Any eommumications between the Parties hereto or repilar notices provided herein to be
given ghall be given to the following addresses:

To BElk River: Elk River Windfarm, LLC
/o PPM Energy, Ine.
1125 WW Cench, Suite 700
Portland, OR 97209
Telephone; (503} T96-7000
Facsimile:  (503) 813-6907
Attention: Coniract Adminigiration

Ta the County: Eﬁﬂé&nﬁﬁl@mu
El Dorado, KS 67042
Telephone:  (314) 322-4300
Facaimile:  (316) 3224387
Atftention:  Coonty Administrabors
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With & copy to: Board of County Commissicnans
: Butler Couty, Kinzs
205 W, Central
El Dorado, K8 67042
Telephone:  (316) 322-4300
Fecrmmile:  (316) 322-4387
Atftention:  Chairman, Coonty Commission

Any notice which is personally seeved ghall be effective upon the date of service; any
notice given by £1.5. Mail shall be deemed effectively given, if depesiled in the Uniled States
himil, registered or certified with retumn recsipt requested, postage prepaid and oddressed as
provided above, on the dite of receipl, refsal or non-delivery indicsted on the retue reegipt. In
addivion, -either Pardy may send notices by fcsimile or by o nationally recopnized overnight
eturier service which provides written proof of delivery (such as UP.5. or Federal Express),
Ay notice sent by facsimile shall be effective upon confirmation of receipt in legible form, and
any ootice sent by a oatonally recogmized overnipht courier shall be effective on the date of
delivery to the Party at its address specified dbove as set forth in the coamier’s delivery receipt,
Either Party may, by notice to the efher fiom Gme to time in the manner herein provided, specify
i differemt address for notics purposes,

ARTICLE 3.
MISCELLANEOQUS

31 Buceessors aud Assigns: Financine,

{a)  This Agreement shall he binding wpon and mure to the bénefit of the
Parties and their respective successors and assigns. If Elk Tiver sells o transfers nll ar
aubstantiaily all of the assets comprismpg the Project to another person or eotity, it shall cause
such person or cafity, as a condifon to such sale or trensfer, tooagree fo falfill Bk River's
obligations under this Agreement. The consent of the County shall net be reguired to effect such
an assignment, ot Bl River shall remain lHable for iis obligatioms under this Agreement
subsequent to such assignment if soch consemt {which shall not be imreasonably withheld) iz not
obtained. Any assipnment in contravention of this peovision shall be void.

(b)  ‘Without limiting the generality of the foregoing, the Parties specifically
apree that Elk River may pledge, collaterally assign, or encurober its rights under this Agresment
o any lendes or ather party providing finencing to the Project. Tn such event, the County agress
to make commercially reszonable efforts to accornmodals requests made Ty Elk River or such
lender or financing party insluding, if reguested by Elk Biver or such lender or financing party,
{i) execuling & consent to assignment in form and substance reascnably seceptable o the County
i comsistent with then-current financing practices asdior (i) executing snd delivering such
eatoppel statemments 18 may reasonehly be requested.

13 Eotire Agresment; Amendments: Attachments. This Aprecment, and all exbibils
and schedules hereto, rapresents the entive uaderstanding ind ngreement between the Perties with
respect o the subjcct matter heveof and supersedes ol pelor oral emd wrtten and aBl
comfenpommnecy oml negotiations, conmitrments and vnderstasalings between the Parties. The
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Parties may amend or modify this Agreement, in such menner a8 may be ageeed upon, by &
written instrument executed by the Pecies. Any exhibits and schedules attached hercto ave
herebyy incorporeted into and considered part of this Agresment,

3.3 Beyembility,  Any provision of this Apresment which is invalid, illegal or
unenforcesbls shall be insffecive to the extent of such invalidity, tllegelity or wnenfiressbility,
without affecting in any way the remaining provisions hereof or rendering that or amy other
provigion of this Agreement invelid, illegsl or menforeeable. Upon such determination that any
tern or ofther provision is invalid, illegel or incapable of being enforced, the Parties -shall
negotiets in good faith to moedify this Agresment so as to effect the original intent of the Partiey
as closely ua possible in en acceptable manner to the eod that the transsctions somternplated
Teerehyy are fulfilled to the fillest extent possible,

34 Weiver of Jury Trial. Bach Party hereto waives, to the fullsst extent permitted by
applicable law, any right it may have to & trial by jory in respect of any action arising out of or
rofating to this Apresment.

; 35  Governing Law.  This Apreement shell be govemned by and constued in
accordance with the laws of the Sate of Kansas, excluding eny laws thereof which would direct
applicetion of law of asother jurisdiction.

3.6 Scction Headings, The Section headings ere for the convenience of the Parties
and in no wey alter, modify, amend, limit or restrict the contrectoal obligations of the Parties,

7 3 2, This Apresement may be execoted in
counberparts, mdlofwhchshaﬂhmmaaﬁbmufmdbemdumﬂ g5 mn original of this
MApresmnent. Trensmission of a facgimile or FDF version of eny signed orginal documnent, wmd
recranamission of any such trensmission, will be the same ag delivery of my orgingl document,
At the tequest of the other Party, each Party will confirm transminted facsimile signatres by
sipming an ofgingl domment.

4.8 Mo Thinl Party Beneficiaries. This Agreement is entered into for the sole hensfit
of the Parties, and except as specifically provided herein, no other Person ghall be a direct or
indirect heneficiery of, or shall have any direct or indirect cauge of setion or cladm in comnection
writh, this Agreement,

[SIGNATURE PAGE FOLLOWS]
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_ IN WITNESS WHERLOT, this Agreement has been duly executed by the
pertiss hereto as of and on the date frst shove wiitton,

ELK RIVER WINDFARM, LLC BOARD OF COUNTY COMMISSIONERS,
BUTLER COUNTY, KANEAS

o e

By -
V)ﬁ:gi_ Marne; Pater O, wan Alderveereit MName:

R{f Miﬁ:: Wice President Title:

Approval as 1o Form
County Laga) Dpt, #6% ~ 3dox
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COPRY

DEPOSIT ESCROW AGREEMENT

Pursuant to this Escrow Agreement (the “Agreement"), dated Q]pi‘,ﬂj _,-‘E)_', 2005, the Depositor
identified below (the "Depositor”) horehy establishes Account No 788972000 (the “Account") with
7.8, Bank National Association (the "Agent"), to be maintained and administered for the bencht of
Butler County, Kansas (the “County™) as deseribed in Schedule II attached hereto m accordance
with the following terms and conditions:

The fimds andfor documents describad on Schedule T attached hereto (the "Assets") shall be
deposited in Account upon delivery thereof to Agent, in the manmer specificd m Schedule T1
attached hereto. Agent is hereby authorized and directed by Depositor, as their Agent, to hold, deal
with and dispose of Assets as provided in the instructions set forth in Schedule IT attached hereto

" and incorporated herein; subject, however, to the terms and conditions set forth below, which in all
events, shall govern and control over any contrary or inconsistent provisions contamed in.
Schedules or Exhibits attached hereto.

1. Avent's Duties. Agent's duties and responsibilities shall be hmited to those expressly set
forth in this Agreement, and Agent shall not be subject to, or obligated to recognize, any other
agreement between any or all of the parties or any other persons even though reference thereto sy
he mads herein: provided, however, this Agreement may be amended at any time or times by an
instrzment in writing signed by all the parties hereto. Agent shall not be subject to or obligated to
recognize any notice, direction or instruction of any or all of the parties hereto or of any other
person, except as expressly provided for herem.

2. Agent's Actions and Reliance. Apent shall not be personally Liable for any act tzken or
omitted by it thereunder if taken or omitted by it in good faith and in the exercise of its own best
judgment. Agent shall also be fully protected in relying upon any written notice, ngtructior.
direction, certificate or document which in pood faith it belicves to be genuine, including wntten
instruction from the County in the form of the attached Exhibit A to Schedule I1.

3. Aseent Responsibility. Agent shall not be responsible or liable for the sufficiency or accuracy
of the form. execution, validity or genuineness of documenis, instruments or securities now or
hereafter deposited in Account, or of any endorsement thereon, or for any lack of endorsement
thereon, or for any deseription therein. Registered ownership of or other legal title to Assets
deposited in Account shall be maintamed in the name of Agent, or its nominee, only if expressly
provided n Schedule 1. Agent may maintain qualifying Assets in a Federal Reserve Bigk or in
any registered clearing agency (including, without limitation, the Depostory Trust Company) as
Agont may select, and may register such deposited Assets in the name of Agent or s apent o
nomines on the tecords of such Federal Reserve Bank or such remistered clearing aginoy or a
nomines of either. Agent shall not be respansible or liable in any respect on account of the idntity,
authority or rights of the persons executing or delivering or purporting to execute or deliver any
such document, security or endorsement or this Asresment.

4. Collections. Unless otherwise specifically mdicated in Schedule I, Agent shall proceed as
soon as practicable to receive any checks, interest due, matured principal or other collection items
with respect to Assels at any time deposited m Account.  All such collections shall be subject to

Approval as to Form

Exhibit E, Deposit Escrow Agreement
County Legal Dpt, Z&am ¥:22-09



the usual receipt procedures regarding items received by Agent for deposit or collection. Agent
shafl not be responsible for any collections with respect to Account Assets if Agent is not registered
as record ownex thereof or otherwise i not entitled to request or receive payment thereof as a
matter of legal or contractual right. All payment receipts shall be deposited to Account, except as
otherwise provided in Schedule 11 Agent shall not be required to have a duly to notify anyone of
any payment or maturity under the terms of any instrument, secumity or obligation deposited m
Account, nor to ‘take any legal action to enforce payment of any check, instrument or other security
deposited in Account. Account is a safckeeping escrow account, and no interest shall be paid by
Agent on any money deposited or held therein.

5 Investments. All monies held in Account shall be invested at the wrilten dircction of
Depositor by Agent in noncallable, direet, gencral obligations of the United States of Amenca

(including the obligations issued or held in book-entry form on the books of the Department of the

Treasury of the United States of America) or any obligations unconditionally guaraniced as to the:
full and timely payment of principal and interest by the full faith and credit of the Tlnited States of
America. In the absence of wntten direction, Agent is hereby directed to invest all monies held i

Account i the triple “A” rated First American U.S. Treasury Only Money Market Fund (Class

D). The Depositor and County hereby confirm receipt of the First American Funds prospectus .

Depositor and County further acknowledge that the fund investment advisor, cistodian, distributor
and other service providers as described m the prospectus are affiliates of US. Bank National

Association, and investment 1o the fund includes approval of the fund’s foes and expenses as

detailed in the prospecius, meluding advisory and custodial foes and shareholder service expenses

{which may be 50 called 12b-1 shareholder service fees), which fees and expenses arc paid to U5 _

Bank Wational Association, or subsidiaries of US, Bancorp. The shares of the funds are not

deposits or obligations of, or guaranteed by, any bank including U.S. Bank National Association o
any of its affiliates, nor are they insured by the Federal Deposit Insurance Corporation, the Federal

Reserve Board or any other agency. The investment in the fund mvolves investment risk. including

possible loss of principal. All accrued interest shall become part of the Escrow Fund. All entities

entitled to receive interest from the escrow account will provide Escrow Holder with a W-9 or W-8

IRS tax form prior to the disbursement of interest. A statement of citizenship will be provided 1
requested by Agent. The Agent shall not be liable for fosses, penalties or charges meurred upor

any sale or purchase of any such investment.

5.1 Assets held by Agent under this Agresment are irrevocably held in escrow for the purposes
herein specified, and such moneys and any other income or interest earned shall be maintamed b
Agent and shall not be subject to levy or altachment or lien, or for the benefit of any creditor of
Depositor unless otherwise directed under Section 10 hereotf.

5.2 The Depositor and the County acknowledge that regulations of the Comptroller of the
Currency grant the Depositor and the County the right 1o receive hrokerage confirmations of the
securily {ransactions as they occur. Depositor and the County specifically waive complimnce withs
12CFRI? and herein notify Agent that no brokerage confirmations need be sent rlating to
investment transactions as they oceur, so long as monthly statements of the Account are sent to the
Depositor and the County.

&. Motices and/or Directions to Aeent. Notices and directions to Agent from Depositor and the
County as expressly set forth herein including attached exhibits, if any. shall be in writing and
signed by an anthorized representative as identified on the signature to this Agreement, and shall
not be deemed to be given until actually received by Agent's employee or officer who administerss




Account. Agent shall not be responsible or liable for the authenticity or aceuracy of notices or
dircetions properly given hereunder i the written form and execution thereof on its face purports to
satisfy the requirements applicable thereto as set forth herein, as determined by Agent in good faith
without addiional confirmation or investigation. '

7. Books and Records, Apent shall mainiain books and records regarding its adnmmistration of
Account, and the deposit, receipt and disbursement or transfer of Assets, and shall retain copies of
all written notices and directions sent or received by it in the performance of its duties hereunder,
and shall afford Depositor and the County reasonable access, during regular business hours, to
review and make photocopies (at requester’s cost) of the same.

% Dispules Among Depositor and the County or Third Parties. In the event Agent is notified
of any dispute, disagreement or legal action between Depositor and the County, or any third
parties, relating to or ansing in connection with Accoum, Assets or the performance of Agenl's
duties under this Agreement, Agent shall be authorized and entitled, subject to Section 10 hereof, to
suspend further performance hercunder and to retain and hold Assets then in Account. Agent may
take no further action with respect thereto until the matter has been fully resolved, as evidenced by
writlen notification signed by Depositor and the County and any other parties to such dispute,
disagreement or legal action. o

0. Litipation Among Depositor, the County, Agent and/or Third Parties. With regard to any
litigation among, the parties hereto, or if Agent reasonably believes, m its sole discretion that it may
became involved in litigation, Agent is authorized to deposit Assets in Account with the Clerk of
District Court {"Court") of the County c:f Butler, State of Kansas, and interplead the Depositor, the
County and third parties.

9,1 Upon so depositing such Assets and filing its complaint in interpleader. Agent shall be

completely discharged and released from all forther lability or responsibility under the terms

hereof, Tf Agent deposits said Assets as provided i this paragraph, the parties hereto, for

themselves, their heirs, successors and assigns, do hereby submit themselves to the junsdiction of

said Court and do hereby appoint the Clerk of said Court as their agent of service of all proceeds in
connection with the proceeding mentioned in this paragraph.

10. Courd Orders or Process. Agent is authorized, in its sole discretion, to comply with orders
issued or process entered by any court with respect to Account, Assets or this Agreement, without
determination by Agent of such court's jurisdiction in the matter. 1f any Assets are at any time
attached, garnished, or levied npon under any court order, or in case the payment, assignment,
transfer, conveyance or delivery of any such property shall be stayed or enjoined by any court
order, or in case any order, judgment or decres shall be made or entered by any court affecting
such property or any pat theicol, then in any such event Agent is authorized, in its sole disoretion.,
to rely upon and comply with any such order, writ, judgment or decrec which it 1s advised by legal
connsel of its own choosing is binding upon it, and if Agent complies with any such order, writ,
judgment or decres, 1t shall not be liable to Depositor, or 1o any cther person, firm or corporation
by reason of such compliance even though such order, writ, judgment or decres may he
subsequently reversed, modified, annulled. set aside or vacated.

11. Lesal Counsel. If Asent belicves it to be reasonably necessary to consult with counsel
concerning any of its duties in connection with Account or this Agreement. or m case Agent




becomes mvolved in litigation on account of being Agent hereunder or on account of having
received property subject hereto, then in either case, its reasonable costs, expenses, and attorney’s
fees shall be paid by Depositor,

12. Depositor's Indemnity Obligations to Agent. Depositor shall indermmify and defend Agent
against, and hold Agent harmless of and from, any and all losses, liabihty, claims, damages, costs
and expenses (including, but not limited to, reasonable attornevs’ foes and court costs, whether
imcurred at the trial, appellate or administrative levels) that Agent may suffer or incur, or to which
Agent may be subjected by reason of, arising directly out of, or directly in connection with (a) the
custody or preservation of, or the sale of, collection from, or other realization upon, Assets, or (b)
the exercise or enforcement of anmy of the rights of Depositor or the County hereunder n
accordance with applicable law. Upon demand by Agent, Depositor shall defend any action or
proceeding brought against Agent in connection with any of the foregomg, or Agent may elect to
conduct its own defense at the expense of Depositor. In any event, Depositor shall reimburse
Agent m full for all costs reasonably incurred investigating, preparing or defendmg agamst any
action or proceeding commenced or threatened, In connection with any of the foregoing matters, or
incurred in settlement of any such action or proceeding (whether commenced or threatened).
Notwithstanding any other provision in this Section, Depositor's indenmity obligations bereunder
shall be limited to the extent such obligations arise from the gross negligence or willful misconduct
of Agent or failure to perform its contractual obligations set forth in this Agreement. In no event
shall the provision of this Section relieve or diminish Depositor's indemnity obligations to Agent,

13, Acent Fees. Agent shall be paid a fee for its services as set forth on Schedule III attached
hereto and incorporated herein, which shall be subject to increase upon notice sent to Depositor.
and reimbursed for its reasonable costs and expenses incurred on behalf of Depositor. However, m
the event that the conditions for this Agreement are not fulfilled, or Apent renders any material
service not contemplated in this Agreement, or there is any assignment of interest in the subject
matter of this Agreement, or any material modification hereof, or if any material controversy arises
hereunder, or Agent is made a party to or justifiably intervencs in any litigation pertainiog to this
Agreement, or the subject marter hereof, Agent shall be reasonably compensated for such
extraordinary services and reimbursed for all reasonable costs and expenses, including interpleader
filing fees, and reasonable attorney’s fees, occasioned by any delay, controversy, litigation or event.
and the same shall be recoverable from Depositor,

13.1If Agent's fees or reasonable costs or expenses, provided for herein, are not promptly paid,
Agent shall have the right to sell such portion of Assets held in Account as necessary and
reimburse itself therefor from the proceeds of such sale or from the cash held in Account. Agent
shall promptly notify the County if it utilizes the Assets for reimbursement of its fees, costs or
expenses as provided in this Section 13.1.

14. Agent Resignation. It is understood that Agent reserves the nght 1o resign at any time by
giving written notice of its resignation, specifying the effective date thereof, to Depositor and the
County., Within 30 days afier receiving the notice of resignation, Depositor agrees to appoint a
SUCCEsSOr Bscrow agent to which Agent may transfer Assets then held in Account. If a successor
escrow agent has not been appointed and has not accepted such appointment by the end of the 30-
day period, Agent is authorized, in its sole discretion, to completely discharge and relesse ftseld
from all further Hability or responsibility n the manner provided in Section 9.1, or Agenl may
apply to a court of competent jurisdiction for the appointment of a successor escrow agent, and the
costs, expenses and reasonable attorney's fees which Agent ncurs in connection with such a



proceeding shall be paid by Depositor. Agent’s fees will be prorated to cover only the time of
Agent’s service in comparison to time spent by a successor eserow agent and Agent agrees to
return ¢ Depositor any uncarned fees.

15. Notice by Agent. Any notices which Agent is required or desires to give hereunder to
Depositor and the County shall be in writing and may be given by mailing the same fo the address
indicated below opposite the signature of such Depositor or the County (or to such other address as
said Depositor or the County may have thereafier substituted therefor by written notification to
Agent), by United States First Class mail or by confirmed facsimile transmission to the specified
facsimile number (or to such other facsimile number as may hereafter be substituted by written
notification to Agent). For all purposes hereof any notice so mailed or sent by confirmed facsimile
shall be as effectual as though served upon the person of Depositor to whom it was mailed at the
time it is deposited in the United States mail by Agent or at the time at which written confirmation
of transmission is received whether or not such undersigned thereafter actnally receives such
notice. Whenever under the terms hereof the time for Apent's giving a notice or performing an act
falls upon a Saturday, Sunday, or holiday, such time shall be extended to the next business day.

16. Escrow Termination. This Agresment shall terminate as provided in Schedule II, at which
time Assets then held in Account, less Apent's unpaid fees, costs and expenses, shall be distnbuted
as provided therein,

17. Governing Law. This Agreement shall be comstrued, enforced, and administered in
accordance with the laws of the State of Kansas,

18. Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be one and the same instrument. The exchange of copies of this

Agreement and of signature pages by facsimile transmission shall constitute effective execution and

delivery of this Agreement as to the parties and may be used in lieu of the original Agrecment for
all purposes. Signatures of the partics transmitted by facsimile shall be deemed to be their original

sigmatures for all purposes,



IN WITNESS WHERFEOF, the undersigned have affixed their signatures and hereby adopt as part
of this instrument Schedules I, T, TIL, IV and V which are incorporated by reference.

DEPOSITOR:

ELK RIVER WINDFARM LLC

oy Ao N WL

COTUNTY:
BOARD OF COUNTY

COMMISSIONERS, BUTLER
COUNTY, KANSAS

By: _

Mame: Bruce M. Willlams
Title: Treasurer

By: C“:.bw‘hn)&,&ém

Mame: Tanva 5. Sacks
Title:  Asststant Treasurer

1125 NW Couch. Suite 700

MName:
Title:

{Address)

Portland, OR_ 97209

{ﬁddmﬁsi

(City, State and Zip Code)

503-813-5660

(City, State and Zip Code)

(Telephone)}

503-813-5675

iTelep]mne}

(Telecopy Number)

Tax LI 15-0557326

(Telecopy Mumber)

Tax 1.1,

U.5. BANK NATIONAL ASSOCIATION,
as Agent

By, _
Tis




IN WITNESS WHEREOF, the undersigned have affixed their signatures and herely adopt as part
of this instrament Schedules [, I1, ITI, TV and V which are incorporated by reference.

DEPOSITOR: ' COUNTY:
ELK RIVER WINDFARM LLC BOARD OF COUNTY

COMMISSIONERS, BUTLER
COUNTY, KANSAS

|
?5\]% By: | By\"\/vﬂu / A/

Eg) i, MName: Bruce M. WﬂIlﬁms Mame: HWiwe Wheeler
Title:  Treasorer Title: « Commission Chairman
By:

MName: Tanva 5. Sacks
Title:  Assistant Treasurer

1125 NW Couch. Suite 700 205 W. Central, 4th Floor, Couxrthouse

(Address) B (Address)

Portland. OR 97209 ' : El Dorade, K8 67042

(City, State and Zip Code) {City, State and Zip Code)
503-813-5660 316-322-4300

(Telephone) (Telephone)

503-813-53673 316-322-4387 =
(Telecopy Mummber) (Telecopy Mumber)

Tax ILD. _ 05-0557326 _ — Tax [D, £8-6035405

U5 BANK NATIDNAL ASSOCIATION,

as Apent _
By ﬁ%‘( /ﬁ/’

Its: Vice Pregident




DEPOSITS:
Deposits will include the followang:

. An initial payment in an amount equal to $132,500, to be delivered by Deposiltor upon the
“Commencement of Construction” of the Elk River wind project under that certain Decommissioning
Security Agreement, dated March 1, 2005, by and between Depositer and the County.
“Commencement of Construetion” means the pouring of the first foundation for a wind turbine on the
site of the Elk River wind project. The date of the delivery of the initial sscrow payment is the “Initial
Fosting Date.”

2. A payment in an amount equal to 5132,500, to be deliversd by Depasitor on or before each of the
first fifteen {15) anniversaries of the Initial Posting Date.

1. On or before the twentieth (20™) anniversary of the Initial Posting Date, Depositor will, if the
amnount of funds on deposit in the Account as of the close of business on the fifth preceding business
day was less than $3,000,000, deliver to the Agent a payment in an amount equal to the amount of
such shortfall.

4. On or before the thirtieth (30™) anniversary of the Initial Posting Date, if (a) amounts on deposit
in the Account shall not have previously been fully disbursed or the Agreement terminated and (h) the
amount of funds on deposit in the Account as of the close of busimess on the fifth preceding business
day was less than 54,000,000, Depositor will deliver to the Agent a payment in an amount equal to the
amount of such shortfall,



SCHEDULE IT

INSTRUCTIONS OF DEPOSITOR AND THE COUNTY

1. The Account is Tnaintained for the benefit of the County, pursuant to a Decommissioning
Security Agreement, dated March 1, 2005, by and between Depositor and the County (the “Security
Agreement™).

2. All amounts deposited in the Account by Depositor, as well as any investment or interest
income therecn, shall be invested during the term of the Agresment as set forth in Section 3.

3 Copies of all sorrespondence relaling to the account, including copies of periodic statements
of amounis on deposit thereon, shall be forwarded to the County concurrently with the delivery
thereof to the Depositor,

4. Funds to be deposited in the Account shall be delivered as follows:

(by check) U8, Bank National Association
Astny Olaleye Fadahunsi
Lockbox Services — CM9705
P.O. Box 70870
St. Paul, MM 55170-9705

(by wire) 11.5. Bank National Association
ABA: 091000022
Credit; ASC #180121167365 U8, Bank Trust
Ref: Escrow 788972000
Contact: Olaleye Fadahunsi (651) 4953726

5. Any notices required hereunder shall be in writing and may be given by mailing the same to the
address indicated below (or to such other address as a party may substitute by written netification to
ell other partics), by United States certified or registered mail, postage prepaid, or by condinmed
facsimile transmission to the specified facsimile number (or to such other facsimile number as may
hereafter be substituted therefore by written notification to all other parties). For all purposes hereof
any notice so mailed or sent by confirmed facsimile) shall be as effectual as though served upon the
person of Depesitor to whom it was mailed at the time it is deposited in the United States mail by
Agent or at the time at which written confirmation of transmission is received whether or not such
undersigned thereafter actually receives such notice. Whenever under the terms hereof the fime for
giving a notice falls wpon a Saturday, Sunday, or heliday, such time shall be extended to the next
business day. The addresses for notices to the parties shall be as follows:

I to Agent: 17.5. Bank National Association
ol Livingston Avenue
EP-MN-WS3T
St Paul, MIN 55107-2292
Atin: Olaleye Fadahunsi
Phone: (6351) £95-3726;
Fax: (651) 495-E087



If to Depositor:  PPM Energy, Inc.
[125 W Couch, Suite700
Portland, OR 97200
Atm: Contract Administrator
Phone: (503) 7T96-7000
Fax: (503) 796-0906

With a copy (statements only) to:

PacifiCorp Holdings, Inc.
225 M E Multnomah
Suite 1900

Portland, OR 97232
Attn; Tamyva 5, Sacks
Phone: (503) 813-5660
Fax: (5033 813-5675

If ta the Counny:  Butler County, Kansas
205 W, Central
El Dorado, KS 67042
Attr; County Admimisirator
Telephone: (316) 322-4300
Facsimile: (316} 3224387

i Upon receipt of a written, notarized certification by two County Authorized Representatives
in the form atiached as Exhibit A hereto (the "County Certification™), the Agent shall prorptly notify
Depositor. Depositor shall have five business days to confirm that the County Authorized
Representatives are authorized to act on behalf of the County or to deliver a certification of an
Depositor  Authorized Representative that the Depositor has determined that the purported
representatives of the County are not Counly Authorized Representatives and directing the Agent not
to act upon the County Certification. If Depositor does not object within such five business day
period, Agent shall deliver the funds on deposit in the Account by wire tramsfer to an account
designated in the County Certification. “County Authorized Representatives” shall initially mean the
suthorized representatives of the County specified in Schedule IV, as modified from time to time by
notice from the County deliversd concurrently to Depositor. “Depositor Authorized Representative”
shall initially mean the authorized representatives of the Depositor solely for the purpose of delivering
an objection pursuant to this paragraph 6 that specified in Schedule V, as modified from time to tme
by notice from the Depositer delivered concurrently to the County.

1 Promptly following receipt of a written, notarized certification by two Coumty Authorized
Representatives that Depositor has fulfilled its decommissioning obligations under the Security
Agreement, the Agent shall contact Depositor and withdraw and deliver the amounts on deposit in the
Account pursuant to directions exscuted by two Depositor Authorized Representatives



EXHIBIT A

UJ.S. Bank National Association Phome: (631} 495-3726
Atin,: Olaleye Fadabuns Fax:(651) 4938087

B0 Livingston Avenue

EP-MN-WS3T

St Paul, MIN 55107-2292
Dear Sir or Madam:

This requisition Tepresents a request for disbursement of all amounts on deposit in the eserow account
maintained as specified in Schedule 1T of the Deposit Escrow Agreement dated 2005
among the Butler County, Kansas (the “County™), Elk River Windfarm LLC (the “Depositor™) and
LLS. Bank Mational Association. The undersigned certify that an "Event of Default” has cecuored
under the terms of that certain Decommissioning Security Agreement, dated March 1, 2005, by and
between Depositor and the County,

You are hereby instructed to deliver the funds by check mailed to the following address for by federal
Junds wire in accordanee with the wire instructions below]:

County Anthorized Renresentatives:

MName:
Title:

WName:
Title:

Subseribed and swommn to be before me this day of .20

Notary Public

My Cormnission BExpires:

10



SCHEDULE ITT
Schedule of Fees for Services as
Escrow Agent

For
Elk River Windfarm LLC/
Butler County, Kansas Board of County Commissioners

Administrative Fees Billed Annually

01310 Acceptance Fes $1,000.00
The acceptance fee includes the adminisirative review of documeants, initial set-up of
the account, and other reasonably required services up o and including the closing.
[his is & one-time fee, payable &t closing.

.5, Bank Corporate Trust Services reserves the righl to refer any or all escrow
dacurnents for legal review before execulion. Legal fees (billed on an hourly basis)
and expenses for this service will be billed to, and paid by, the customer. If
appropriate and upon request by the customer, U.S, Bank Corporate Trust Services
will provide advance estimates of these lenal fees.

04450 Escrow Agent $1,500.00

Annual administration fee for performance of the routine duties of the escrow agent
associated with the managemesnt of the account. Administration fees are payable in
advance,

Dirgct (hut of Pocket Expenses
Reimbursernent of expenses associated with the performance of our duties, At Cost
including bet not limited to publications, legal counsel afiar the initdal close, travel
axpenses and filing fees.

Extraordinary Services
Extracrdinary services are duties or responsibilities of an unusual nature, including
termination, but not provided for in the governing documents or othervise set forth in
this schedule. A reasonable chargs will be assessed based on the nature of the
sanvice and the responsibility invalved, At our oplion, thesa charges will be billed at
a flat fee or at ovr hourly rate then in effect.

Account aporoval is subject 1o review and qualification, Fees are subject to change at our disceetion and upen
written nobice.  Fees paid in advance will not be piorated.  The fees set forlh above and any subsequent
madificaiions thersof ara part of vour agreement.  Finalization of the fransection constitutes agreement to the
above fee schedule, Inciuding agreameant to any subsequent changes vpon prooer wiitten notica. [0 the event
your transaction is not finalized, any related out-ofpocket expenses will be billed fo you directly, Absent your
written instructiors to swees oo otherwise Invest, all sums in your account will remain uninvested and no
accrued interest or other compenszlion will be cedited o the account.  Payment of fees constitutas
acceptance of the ferms and conditons set forth.

MPORTANT INFORMATION ASOUT PROCEDURES FOR OPEMING A NEW ACCOUNT,

T help the govermnmert fight the funding of terorism end money laundenng aciivities, Faderal law requires all
fimancial institutions te abitain, vedfy ane record information that identifies each person whe apens an aooount.
For a non-individuzl person such as a business entily, 2 charity, a Trust or other legal entify we will ask for
docamentation o wardly s formabion and existence as a legal erlily, We may also ask to see financial
statemants, licenses, idenfification and authorzstion cocuments from individuals claiming suthority to
rearesent the entity or other relevant documeaniztion.

Dated: March 22, 2005
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COUNTY AUTHORIZED REPRESENTATIVES

The following individual(s) are designated as “County Authorized Representatives,” and are
authorized to act om behalf of the Board of Commissioners of Butler County, Kansas under this
Agreement:

1. County Authorized Representative® - Commission Chairman Mike Wheeler
{Print full name and title)

Specimen Signature: @ﬂ o MVM}& /gie/?—u’ | s .

* T he witnessed and executed by legal counsel to the County:
Name: Norman Manley {(Print full name)

Specimen Signature: A ze-. /'4{ 5

Dated: S/ lelos

 th

Subscribed and sworn to be before me this _CQ_J day of fﬂ(‘ua 520 G ,E-_J
o

Qundua rian

Notary Public

Motary Pubilc - State of Kzpsas

4. SANDRA 5. ZIEMAM
My Appt. Expires ) -1} - 0P

My Commussion Expires: i 0%



SCHEDULE ¥
DEPOSITOR AUTHORIZED REFPRESENTATIVES
The following ndividuzl(s) are designated as “Depositor Anthorized Representatives,” and are
authorized to act on behalf of the Depositor under this Agreement;

I.  Devositor Authorized Representative®;

lderwerelt, Vice President %ﬂéﬁ

* To be winessed and executed by an authorized officer of Depositor not listed above:

Peler C. v

Specimen Signaturs;

Name: Bruce M. Williams {Print full name and tirle)

Treasurer )
Specimen Signature: ﬁ}l L»\LQLWW

Dated: March 30, 2005

Subseribed and sworn ‘o be hefore me this =4 ) dayof _Jﬂﬂﬁ:j\ 2005

Notary Public

T, OFFICIAL SEAL

ol KRISTINE OLSEN

E‘rj NOTARY PUBLIC — DREGON
PO, . COMMISSION NO. 359262

My Commission Expires:. || J 2otk WY CORMMISSION EXPIRES JULY 4, 2006

Mo rnamoln ’C‘auvﬁtj!
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HNot Heported in W.W,.2d
Mot Reported in W.W.2d, 1993 WL 165663 {Minn.App.)
[Cilte as: Not Reported inm N.W.2d)

<H>
Cook v, Goodhue County Co-op Elec, has'oMinn.App.,l%93.0nly the Westlaw
gitation iz currently availabla.
ROTICE: THIS OFINION I3 DESIGRATED AS ONPUBLISHED AND MAY HOT BE CITED EXCEPT
AS PROVIOSD BY MINN, 5T. SEC, 480A.08(3).
Court of Appeals of Minncaota,
Keith R. COOH, et al., Respondents,
v,
GOODHUE COUNTY COOPERATIVE ELECTRICAL ASSCCIATION, Appellant.
Ho, C5-92-2137,

May 1B, 1993,
Review Denled July 15, 1993.

Appeal from District Court, Geodhue County; HRaymend Pavlak, Judge.

Thomas E. Wolf, David J, Jones, O'"Brien, Bhrick, Wolf, Deaner & Maus, Sixth
Floor, Rochestex, for appellant.

Sharon L. Van Dyck, Michael A, Zirmer, Schwebel, Goet?, Sieben & Moakal,
Minneapolis, for respondonkts.

Consideraed and decided by RBNDALL, P.J., and SHORT and AMUNDSOM, JJ.

GMPUBLISHED OPINICH
SHORT, Judge.
*l Keith and Lelinn Ceck {farmera} purchased electrical power from the Goodhue
County Cogperxative Electrical Associatlon (coop) for the eperation of their
dairy farm near Kenyen, Minnesota. The farmars clalmed serious financial
damages due te the introduction of neutral-to-ground {stray) voeltage from the
coop's electrical tranamissign lines., A jury found the coop 90% at fault and
awarded the farmers 5450,000 in damages. The trial court denied all
posttrial metions. On appeal, the coop arquea tha trial court erred in
denying its motiong for: (1) judgment notwithstanding the wverdict:; (2 a naw
trial; amd (3} remittibur, We affirm.

DECISION:

I.

On appeal from an order denying g motion for judgment notwithatanding the
verdlet, wa muat determine whether there ls eny competenk evidence reasonably
tending toe sustain the werdict. &Seidl v. Trollhaugen, Ine., 305 Minn, 50§,
507, 232 W.W.2d 236, 232 (1%75). We raview the evidence in the light most
favarable to the prevailing party. B.F. Goodrich Co. w. Mesabi Tire Co., 430
N.W.2d 180, 12 [Minon.1988), Inless we determing the evidence is practically
conclusive against the verdict, or reasenable minds could enly reach a
conclnalon against the werdict, the trdlal court's denial of the motien for
judgment notwithstanding the werdiet should stand., Disher v. Homart Dev. Co,,
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28 M.W.2d 731, 733 (Minn. 19083,

The coop argues the avidence does oot support the Juryta finding that stray
voltage caused the farmers' problems. We disagrea. The racord
demonstrates: (&) Lhe farmers testified both the cows® strange behavior and
the amount of woltage appearing on the voltage meter in the milking parlor
subsided enly after their neighbor's fans were shut off; and {b] the farmers'
expert testified 90% of the stray voltage was due to off-farm sources and only
10% was dus to on-fAarm souroces. While there waz contrary testimony from the
coop's expert, it is for the jury to weigh the axpert witnessea' credibility.
Shymanski w. Mash, 312 Minn. 304, 308, 251 W.W.2d 854, 837 (1977). Under
these facts, thare is competent evidence reascnably tending to sustain the
verdict.

The coop also argues it is entitled to judgment notwithatanding the vardict
bacause the trial court erred in allewing the jury te determine whether the
roop had the duty te warn Lhe farmers of the dangers of stray voltage. This
trizl court inetructed the jury in part:

The wislation of & duty owed to another to use feasonable care may includa,
among other things, Lbe duty of an electrical cooperative association, such as
defendant, to warn its customers who are dairy farmers of the fact that whEm
electricity 15 distribated to and used for dairy operatiens, stray voltage may
be genarated which may adversely affect the dairy cows. Zuch a duty to warn
may arise whan an electrical cocperative assopiation knows, or roasonably
could believs or diacover, that atray woltage can be generated which gan
adveraely affect dalry cows. Whether or not a duty has beéen violated depends
upon the risks of the sitwation, the dangers known or reasonably to have been
foreseen, and all of the existing circumstances.

+2 Generally, the existence of a legal duty is an lsspe for the court to
determing &f a matter of law. Larson v. Larson, 373 N.W.2d4 287, 28%
[Minm,198&5) . ¥hether a duty 1s owed can depend on whether the injury was
reasonably forssecable or probable. Oswald v. Law, 445 N.W.Z2d 840, L
(Mino.App.1209), pet. for rev. denled {(Minn. Hov. 15, 1085). In close cases,
the issue of foreseeabllity is for the jury to decide. Id.

Phe instruction at issuse erronecusly implics the jury was te determine whether

a duty existed. Howaver, we find no reversible error because the
determination of a duty in this case was based on the lssue of fereseeabllity,
which is within the jury's province to decide. e Juam v, General Accident

Ina. Co. of M. Am., 411 ¥.W.2d 27¢, 272 (Hino.Bpp.19%87) (this couxt will not
gverturn an instruction Lhat, taken as a whole, conveys ko the jury the
correct statement of the law). viewing the evidence in the light mast
ravorable to the verdict, we caonob say Che evidence ls practically conclusive
agalnst the werdict or reasonable minds can reach only one coneluaion.

IL.

When reviewing a dental of o motion for a new trial, we consider whelher the
denial invelved the violation of a ¢lear legal right or a manifeat abuse of
jodicial diseretion. Wertz v. Hertz, 304 Minn, 144, 146, 222 N.W.2d 42, 44
{1075) . The coop argues the trial court abused its disgreticn by: (&)
atriking three dairy Ffarmers from the jury panel; (b) allewing attorney
mizconduct during closing argument; and (o} cemmitting various evidentiary
errora at trial. We disagroo.

First, the coop failed to make a motion to stay procesdings before the jury
panal was sworn in under Minn,R.Gen.Pract, 513. That rule provides the only
recourse te challonge tha krial court's dacision to exclude thres patenTial
jursrs on the basis of hardship. Under these circumatances, we find no abuse
af discretion based on alleged errors in the composition of the jury pansl.

gecond, the coop Failed to provide an adeguate rocord for review of the
cloaing argument . Apparently, the fipal arguments were not recorded. In
addition, the ceop has not specifically ldentified what was sald and why the
arqument was prejudicial, Thua, the rscord before us is insufficient te find
an abuge of the trial court's discretion. See McCarthy Well Co. v, 5t. Peter
Creamery; Inc., 3859 W.W.2d 514, 510-20 (Minn. App.1936) {reccrd insufficient to
find abuse of discretion where part of transcript miasing, parties disagreed
on fapta, and no approved statement of proceedings uander Minn.R.Civ.App.P.
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110,03 was provided to reviewing court), affrd in part, rev'd .n part on other
grounds, 410 MW, 2d 312 IMinn, 1987} .

and third, the trial esurt's evidentiary rulings do not constitute a clear
abuse of discretion. Sea Jenscn v. Touche Ross & Co., 335 W.W.2d4 V20, 725
{Minn.1983) [(evidentiary rulings will be reversed only where trial court
olearly has abused its discretion). The record demonstrates: (&) the
testimony of the seop's formar general manager was ralevant to the issua of
tha coop's knowledge of the exlstence of stray voltage: (b] thers was
insufficient foundation to permit the drawing of the bus bar; and {c) the
copp's request to depose the farmers' expert witness was inexcusably late.
Brider these facts, we find no abuse of discretlen in the trial court's
evidentiary rulings,

iII.

*3 The coop also argues the trial court erred in denying its motion for
remittitur and in allewing the farmera to present damages regarding the
establishment of a dairy operation in a different location, e disagreaas.
The record demonstratea: {a) the award of £450,000 is supported by the
testimony of the farmers' expert witness; and (b) the farmers' land was an
ynsafe location for a dairy farm due to stray voltage. Under these facts,
the jury award is not manifestly contrary to the evidence and the trial
pourt's fatiure to aet sside the verdict does not result in a plain injustice,

tee Hughes v. Sinclair Mktg., Inc., 389 N.W.2d 1%4, 198 (Minn.l986} ion
appeal, jory's award of dameges will not be disturbed unless failure to do 5o
would be shooking er would result in plain injustios); Stuempges v. Parke,
Davis & Co., 297 N.W.2d 252, 256 (Minn.1980} (jury wverdict will be disturbed
only if it is manifestly and palpably centrary to the evidence].

Affirmed.

Minn.App.,1993.

Cook w. Goodhue County Co-op Elec¢. Aas'n

flot Reported im W.W.2d, 1993 WL 165663 (Minn.hpp.}
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